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)
) CC Docket No. 94-136
)
) File No. 14261-CL-P-I34-A-86
)
)
)
)
)
)

Fllis TItompeon Corporation ("ETC"), by its attorneys, punuant to Section

1.301(c)(7) of the FCC Rules, herein opposes Ameritel's March 27, 1995 Appeal of AU

Chlchkin's March 7, 1m Memorandum Opinion and Order which denied its Petition To

Intervene (the "Petition") in the captioned case. 1

Ameritel's February 6, 1995 Petition claimed that it was entitled to intervention as a

matter of right pursuant to Section 1.223(a) of the FCC Rules because it was the successor-

in-interest to Ameritel, Inc. whose application was selected fifth in the lottery for the

nonwireline cellular system authorization in the Atlantic City, New Jersey MSA. Ameritel

also requested discretionary intervention pursuant to Section 1.223(b) of the PCC Rules.2 In

IpCC ~M-68 (AU Chachldn, March 7, 1995) ("MOwlO").

2Tbe Petition wu~ by every party to this proceediDa. sa "Comments On
Petition To lAtervene" filed jointly by The Wireless Telecommunications Bureau and
TelepItone and Data Systems, Inc. on Pebruary IS, 1m; Opposition To Petition Por Leave
To Intervene" tile by American Cellular Network on February 15, 1995; and "Opposition To
Petition To Intervene" filed by ETC on February 22, 1995.
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the Mareh 7, 1995, NOAO, the AU denied the Petition.3

AJwiW failed to Show In I. Petition Tbat It Is The S...r-In-IBtcmIt to AJwitcl. lac·

U.., the FCC's Rules, Ameritel had the burden of establishing that it was e&ltided to

intervention as a matter of right as a "party in interest, II by filing lIa petition for intervention

....... the basis of its interest. II" Ameritel made no such showing in its Petition.

AmeriteI's entire effort to establish its ri&ht to intervene was a single conclusory sentence

COIltained in a footnote, that it is the successor-in-interest to Ameritel, Inc.S A mere

conclusory statement to that effect is not a IIshowing" and Ameritel's efforts to characterize it

as such should be flatly rejected. 6 The generic Declaration of Richard Rowley merely

30ft March 21, 1995, four weeks after the last opposition was filed and two weeks after
the ...... WM dIftied, Ameritel filed a Motion for Leave to File "'se ("Motion") and
a 1lespoMe, attemptiRa to reply to the various oppositions. In a March 24, 1995 0DIa:, the
AU dmied the MotioR. FCC 9SM-84 (AU Chachkin, March 24, 1995). ETC does not
take iaue widl Ameritel's claim that it failecl to receive timely notice that the AU had issued
the ¥')to c1Myina the Pedtioll and that, therefore, the untimeliness of its appal is
exCUllble. However, die filet that Ameritel was UMWIJe that the AU hid deRied its Petition
affonIs Ameritel no acute for having waited four weeks after the tiline of the last of the
oppoaiticm to'" die AU's leave to~ to them. Indeed, in neither its Motion nor its
AJIIM* .. A..........y a justifk:ation for such a lenphy delay. Although the AU
could have ruled OIl the Petition at any time after the oppositions were filed, he did not do so
until two weeks after the Jut opposition was filed. Ss 47 C.F.R. II 1.294 and 1.298(a).
By waiting four weeks after the last of the oppositions was filed, Ameritel fully assumed the
risk that the AU would rule on the Petition in the meantime. Since the AU did so, both of
Ameritel's pleadings were moot ah iniDQ and the AU correctly denied its Motion.

447 C.F.R.. 11.223(a) (emphasis supplied). The plain language of Section 1.223(a) and
the abIeoce of a reply in the authorized pleading cycle makes clear that this IIshowing II must
be contained in the petition for intervention. 47 C.F.R. 11.223(a), 1.294(a).

SPetitiOft at n.7.
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certifies tile conclusion; it does not convert the conclusion into a showing.7 The AU

COI'NCdy coneluded that Ameritel failed to establish its basis for intervention as a matter of

riIht in its Petition.

Amerite1's citations to Alia Collular Enliwriq8 are irrelevant to the question of

whedler it adequately demonstrated that it is the successor-in-interest to Ameritel, Inc. in its

Petition.9 There was no -successor-in-interest- issue in Alpg C.cUv1v EnainecriN.

NoIletheIas, even if Ameritel were to have initially established that it is in fact the

successor-in-mterest to Ameritel, Almc Ce1lylv fA&ineeriD& is unavailing. That case

iftvolved mutually exclusive applicants, each of which would have an equal opportunity in

Illy sublequent re-lottery of the subject authorization because the FCC would look to the

entire origiDallottery pool. In the instant case, Ameritel's claim does not arise from its

mutually exclusive status so much as it does from the fact that it was the fifth-selected

applicant in the Atlantic City lottery.10 Indeed, Ameritel's interest is too attenuated to

7Althouah it is not the purpose of this pieading to address the merits of Ameritel's
1leIpoRIe, ETC ... that even pven. the lana time Ameritel took to construct its story,
Ameri..' s fail.. to provicIe its date of formation as an Ohio general partnership and a copy
of die )IIl1IIenIhip ...... still leaves a decisionllly critical gap in the Ameritel, Iftc.
0WReI'Ihip chain between the liquidation of Metrotec, Inc. in 1988 and the formation of
Ameritel. S. Appeal at Exhibit 1 (Affidavit of Thomas E. Rawling).

acc Docket No. 91-142, 6 FCC Red 5299, 5300 (Rev. Bd. 1991).

's. Appeal at n.3 and ,...

1'1:'he Commission did not intend to confer s&lRdinC by requirina the raAkin& of
applicants in a cellular lottery context. The ComJRiIlion clearly stated that -[t]be rationale
for this requitement is that if the first I'Inbd applicant is found to be unqualified there will
be alternative selectees availlble and thus, there wiD be no need to conduct additional
loaaies. - CoIl"'" and Public 1# Mobile Lottay SeJection, Order, 4 FCC Red 7294

(continued...)
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jUldfy intervelltion as a matter of rigbt. As the FCC recognized in later eliminating the

t8kiRI of appIieaftts, ·Our experience in conducting several bundled Cellular Radio and

Public I...and Mobile lolteries has been that only in very few cues bas it been necessary to go

to the seoond ranked applicant. -11 In this case, each of four applicants ranked ahead of

AJMritel would, in tum, have to be desipated for hearing and then disqualified. Only under

such unprecedented circumstances would Ameritel stand to gain.

Ameritel also failed to demonstrate how its intervention would assist the FCC in the

determination of the single designated issue pursuant to Section 1.223(b) of the FCC's R.ules.

The FCC bas indicated that such a showing must "raise substantial issues of law or fact

whicb have not or would not otherwise be properly raised or argued; and that the issues be

of sufficient import and immediacy to justify granting the intervenor the status of a party. "12

Ameritel has failed to rnaIre the required showing.

'Ibis proceeding bas its genesis in a lottery held on April 23, 1986. In the often

serpentine and consistently challenged path that the ETC application has traveled in the nine

years since then, not once did Ameritel, in any of its alleged incarnations, participate. As

sucb, Ameritel is uniquely unfamiliar with the issues and its participation could serve no

useful purpose. There is nothing in Ameritel's Petition to demonstrate that, despite its

failure to participate, it bas particular or unique knowledge such that its assistance as a party

10(•••~~)

(1988). Administrative expediency should not be confused with a basis for intervention as a
matter of right.

11lbid...

12yietor M"D', 31 FCC 2d 620, 621 (1971).
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is aeeded to resolve the smile designated issue. 13 Thus, Ameritel's request for a Section

1.223(b) intervention should be denied.

ETC submits that a pant of Ameritel's Appeal will result in waste of the AU's time

and the FCC's taOUtceS and Idditional delay in MSOlving the single designated issue. I.
Ameritel had a full opportunity to esmblish its claim to intervenor status in its Petition. It

did not do 10 and the AU correctly denied the Petition.

Respectfully submitted,

ELUS THOMPSON CORPORATION

FJeitch.. and Walsh, L.L.P.
1400 Shtllftth Stnet, N.W.
wa.hiRatoB, D.C. 20036
(202) 939-7900

April 6, 1995

By: 0f4J2?1.
Stuart F. Feldstein
Richard Rubin
Christopher G. Wood

Its Attorneys

1'aAF 1nJ'+='i. Cogpny. Inc., MM Docket No. 93-54, FCC 93M-360 at '4 (AU
Chachkin, June 15, 1993).

l.torhe Commission's view is that -[iln order to praerve administrative orderliness and to
J'I'O"* admiRistntive finality, Commission policy disfavors intervention. - T"'nwna1
e-aX y. 1bo BIll T...". Cegpgy of Pcprgylyaoia. ct. ai, 6 FCC Red 5202, 5206
(1991).
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I, Sheila L. ...,u, a secretary in the law firm of Fleischman and Walsh, L.L.P., do

"""y certify that I have 011 this 6th day of April, 1995, had copies of the foregoing

-Opposition To Appeal- mailed by U.S. first class mail, postage prepaid, to the following:

• Honorable JoIeph Cbachkin
Federal Commuaialtions Commission
2000 L. Street, N.W., Room 227
WuhiftIton, D.C. 20554

• JOICfh Paul Weber, &quire
Wireless Telecommunicatiolls Bureau
Federal ComlllUftications Commission
1919 M Street, N.W., Room 644
Wuhiaaton, D.C. 20554

• TerreRCe E. Reideler, Esquire
Wireless Telecommunications Bureau
Federal Communications Commission
1919 M Street, N.W., R.oom 644
Washington, D.C. 20554

Alan Y. Naftalin, Esquire
Helbert D. Miller, Esquire

Koteen " Naftalin
1150 COMeCUcut Avenue, N.W.
Suite 100
Washington, D.C. 20036

AlaR N. Salpder, Elquire
Michele Odorizzi, Elquire
HowaRI J. Jloin, Etquire
Demetrious G. Metropou1os, Esquire

Mayer, Brown " Platt
190 South LaSalle Street
Chicago, IL 60603

Louis Gurmaa, Esquire
William D. Freedman, Esquire
Gurman, Kurtis, Blast &. Freedman, Chartered
1400 16th Street, N.W., Suite SOO
Washington, D.C. 20036
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Steven Lanon, &quire
Stoll, Stoll, Berne, Lokting 8L Schlachter, P.C.
_ SeudtWClt 0Ik Street
PaftIand, Oreaon 97204

ItiGhard S. Beeker, EIq.
J... S. ymerfrodt, Esq.
JefIIiey E. Rummel, EIq.
:RidIIJd S. Becker • Asax:iates, Chartered
1915 Eye Street, Northwest
FJPdl Floor
Washington, D.C. 20006

* By Hand


